























(１) A.V.Dicey,An Introduction to the Study of the Law of the Constitution
(Macmillan,1st ed.1885;8th ed.1915)〔ダイシー（伊藤正己・田島裕訳）『憲法
序説』（学陽書房、1983）〕（本稿での引用は原典第８版による。）




















































Blackburn, “United Kingdom”in Robert Blackburn and Jo?rg Polakiewicz
(eds.),Fundamental Rights in Europe: The European Convention on Human
 
Rights and its Member States,1950-2000 (Oxford U.P.,2001)935-1008;Conor
 
Gearty,“The United Kingdom”in C.A.Gearty(ed.),European Civil Liberties
 
and the European Convention on Human Rights (Nijhoff,1997)53-103;David
 
Feldman,Civil Liberties and Human Rights in England and Wales (Oxford U.
P.,1st ed.1993;2nd ed.2002);M.P.Furmston,R.Kerridge and B.E.Sufrin
(eds.), The Effect on English domestic law of membership of the European
 







Besson,“The Reception Process in Ireland and the United Kingdom”in Helen
 
Keller and Alec Stone Sweet (eds.),A Europe of Rights: The Impact of the
 
ECHR on National Legal System (Oxford U.P.,2008)31-106;Anthony Lester
 
and Kate Beattie,“Human rights and the British constitution”in Jeffrey Jowell
 























（2008）〕;Ian Leigh & Roger Masterman, Making Rights Real : The Human
 
Rights Act in Its First Decade (Hart Publishing, 2008);Sangeeta Shah and
 
Thomas M. Poole,“The Impact of the Human Rights Act on the House of
 









































vidual and the Law (Penguin,1st ed.1963,2nd ed.1967,3rd ed.1972,4th ed.
1977,5th ed.1982);David Feldman,Civil Liberties& Human Rights in England
 
and Wales (Oxford U.P.,1st ed.1993,2nd ed.2002).


















European Convention on Human Rights,1950”(1993)42Int’l& Comp.L.Q.796
-826;A.W.Brian Simpson,Human Rights and the End of Empire: Britain
 
and the Genesis of the European Convention (Oxford U.P.,2001;Revised ed.
2004);Ed Bates,The Evolution of the European Convention on Human Rights:
From Its Inception to the Creation of a Permanent Court of Human Rights
(Oxford U.P,2010)esp.at p.5.






(12) Golder v.UK,Series A.no.18(1975)〔北村泰三評釈・戸波江二ほか編『ヨー
ロッパ人権裁判所の判例』（信山社、2008）275-280頁〕しかし当時ゴルダー判決は
新聞では大きく報道されなかったようである（管見では、The Times on7March
1975“Mr Jenkins studying European court ruling”のみ）。
(13) 1970年代末の権利章典の要否論争を伝える一次資料として、Colin Campbell
(ed.),Do We Need a Bill of Rights?(Temple Smith,1980).なお、後の国会制定
法により覆されないような人権章典の制定をめぐる法律問題を綿密に論じた先駆的





























Rights: The Legal Problems (Clarendon Press,1980).
(14) Claire Palley,The United Kingdom and Human Rights (Stevens/Sweet&
Maxwell,1991)p.113.
(15) E.g., Ivor Jennings,The Law and the Constitution 5th ed.(University of
 
London Press,1959)pp.40-41;E.C.S.Wade and G.Godfrey Phillips,Constitu-
tional and Administrative Law(Longmans,1977)p.441;S.A.de Smith,Harry
 
Street and Rodney Brazier, Constitutional and Administrative Law 4th ed.
(Penguin,1981)p.447;D.C.M.Yardley, Introduction to Constitutional and
 
Administrative Law 6th ed.(Butterworths,1984)p.88-91.
(16) Lord Wadeの提出法案（Bill of Rights Bill1976/1979/1981);Lord Broxbor-
oughの提出法案（Human Rights and Fundamental Freedoms Bill 1985); Sir
 
Edward Gardnerの提出法案（Human Rights Bill1987);Graham Allen議員の提
出法案（Human Rights Bill1989/1992）など。
(17) A.G.v.Guardian Newspapers Ltd.(No.1)［1987］UKHL13,［1987］1WLR
1248,［1987］3All ER 316;A.G.v.Guardian Newspapers Ltd.(No.2)［1988］
UKHL 6,［1990］1AC 109,［1988］3All ER 545.
(18) R v. Secretary of State for the Home Department, ex p. Brind［1991］
UKHL 4,［1991］1AC 696.
(19) The Observer and Guardian v.United Kingdom(App.No.13585/88)Series
 
A 216,14EHHR 153(1991,ECt.HR).







index.php),IPPR［Institute for Public Policy Reserach］(http://www.ippr.org.
uk/). See also, IPPR,A British Bill of Rights (Constitutional Paper No. 1)
(IPPR, 1990), ditto, The Constitution of the United Kingdom (IPPR, 1991);
Liberty,A People’s Charter :Liberty’s Bill of Rights (Liberty,1991);A.Lester,
A Bill of Rights for Britain (Charter 88,1991);Lord Scarman, Why Britain
 
needs a Written Constitution (Charter 88, 1992). Compare, Frank Vibert,
Constitutional Reform in the United Kingdom ― An Incremental Agenda ―
(Institute of Economic Affairs, 1990)［権利章典や成文憲法を排する伝統保守の
立場のパンフレット］
(21) K.D.Ewing and C.A.Gearty,Freedom under Thatcher : civil liberties in
 
modern Britain (Clarendon Press,1990);Ronald Dworkin,A Bill of Rights for
 
Britain (Chatto & Windus,1990);Paul Sieghart (ed.),Human Rights in the
 
United Kingdom (Pinter, 1988);Robert Blackburn and John Taylor (eds.),
Human Rights for the 1990s: Legal, Political and Ethical Issues (Mansell,
1991).See also,Palley, supra note14.























(23) 1998年人権法について、政府の説明として、A Guide to the Human Rights
 
Act 1998 : Third Edition (Department of Constitutional Affairs,2006)
?http://www.justice.gov.uk/guidance/docs/act-studyguide.pdf>;同法の沿革･
逐条解説（実務体系書）は、Richard Clayton and Hugh Tomlinson,The Law of
 
Human Rights 2nd ed.(Oxford U.P.,2009);John Wadham et al.,Blackstone’s
 
Guide to the Human Rights Act 1998 4th ed.(Oxford U.P.,2007);教科書とし
て、David Hoffman& John Rowe,Human Rights in the UK 3rd ed.(Longman,
2009);Richard Stone, Textbook on Civil Liberties & Human Rights 8th ed.
(Oxford U.P.,2010).


























































































land v.British Rail Engineering Ltd.［1983］2AC751;［1982］2All ER402(1982,
HL). Cf.欧州司法裁判所は法の一般原則に反しない範囲かつ各国裁判所の権限の






















(28) Murray Hunt,“The Horizontal Effect of the Human Rights Act”［1998］
Pub. L. 423-443;Anthony Lester and David Pannick, “The Impact of the
 
Human Rights Act on Private Law”(2000)116LQR 380-385;Gavin Phillipson,
“The Human Rights Act,‘Horizontal Effect’and the Common Law”(1999)62
MLR 824-849.Cf.水平的効果の否定論 :Richard Buxton,“The Human Rights
 
Act and Private Law”(2000)116LQR 48-65.
(29) William Wade, “Horizons of Horizontality”［2000］116 LQR 217-224;




ものとして、Douglas and Zeta-Jones & OK!v.Hello!Ltd.［2000］EWCA Civ
353,［2001］2All ER 289;X v. Y［2004］EWCA Civ 662,［2004］ICR 1634;
Ghaidan v.Godin-Mendoza［2004］UKHL30,［2004］2AC557,［2004］3All ER
411(HL);Campbell v.MGN Ltd.［2002］EWCA Civ1373,［2003］QB633,［2003］
1All ER224(CA),［2004］UKHL22,［2004］2AC457,［2004］2All ER995(HL);
Douglas and Zeta-Jones& OK!v.Hello!Ltd.［2005］EWCA Civ595,［2006］QB
125,［2005］4All ER 128(CA)(paras.50-53per Lord Phillips MR,esp.at para.
53:“The court should, insofar as it can, develop the action for breach of
 
confidence in such a manner as will give effect to both Article8and Article10
rights.”);Mosley v.News Group Newspapers Ltd.［2008］EWHC 1777(QB)
(para.7“Parliament enacted the1998statute which requires these values to be
 
acknowledged and enforced by the courts. In any event, the courts had been
 
increasingly taking them into account because of the need to interpret domestic
 

























(31) Gavin Phillipson,“Clarity postponed:horizontal effect after Campbell”in
 
Helen Fenwick et al(eds.),Judicial Reasoning under the UK Human Rights
 
Act (Cambridge,2007)pp.143-173.
(32) 通常の行政訴訟の原告適格につき、Supreme Court Act 1981,s.31(3).
(33) 注５の文献のほか、Aileen Kavanagh,Constitutional Review under the UK
 




































Kavanagh,supra note33,pp.19-143;Leigh and Masterman,supra note5,pp.83
-110.
(35) Read inの肯定事例 :R v.A (No.2)［2001］UKHL 25,［2002］1AC 45;R
(Middleton)v.HM Coroner for West Somerset［2004］UKHL10,［2004］2AC
182;Read inの否定事例 :Popular Housing v.Donoghue［2001］EWCA Civ595,
［2001］3WLR 183.Read downの肯定事例 :R v.DPP,ex parte Kebilene［2000］


































(36) See,R v.A (no.2)［2001］UKHL 25;［2002］1AC 509at para.［108］per
 
Lord Hope.
(37) Feldman,supra note1at 336-341［paras.7.42-7.52］.See also Kavanagh,
supra note33,pp.19-48.
(38) E.g.,Popular Housing and Regeneration Community Assoc.v.Donoghue
［2001］EWCA Civ 595;［2002］Q.B.48at para.［75］per Lord Woolf.
(39) E.g.,Re S,Re W［2002］2AC 291.
(40) Kavanagh,supra note33,pp.38-41.
(41) Bellinger v.Bellinger［2003］UKHL 21;［2003］2AC 467.


































(43) 国会は、the Gender Recognition Act 2004を制定して不適合を解消した。
(44) Bellinger v.Bellinger［2003］UKHL21;［2003］2AC467,at para.［45］per
 
Lord Nicholls.
(45) Ghaidan v.Godin-Mendoza［2004］UKHL 30,［2004］2AC 557.
(46) Fitzpatrick v.Sterling Housing Assoc.Ltd.［2001］1AC 27.
































(48) Id.,at para.［144］per Lady Hale;para.［35］per Lord Nicholls;para.［51］
per Lord Steyn;para.［128］per Lord Rodger.
(49) Id.,at paras.［92］,［96］-［101］per Lord Millett.




(51) Ghaidan v.Godin-Mendoza［2004］UKHL 30,［2004］2AC 557, per Lord
 




























(52) Ministry of Justice,Responding to human rights judgments: Government
 
Response to the Joint Committee on Human Rights’Fifteenth Report of Session
 
2009 -10 (Cm 7892)(2010)Appendix A.
(53) A,X and others v. Secretary of State for the Home Department［2004］
UKHL 56;［2005］2AC 68;［2005］3All ER 169.評釈論文 :Tom R.Hickman,
“Between Human Rights and the Rule of Law:Indefinite Detention and the
 





























(54) Ministry of Justice,Responding to human rights judgments: Government
 
Response to the Joint Committee on Human Rights’Fifteenth Report of Session
 
2009 -10 (Cm 7892)(2010)Appendix A.


































(56) Secretary of State for the Home Department v. AF［2009］UKHL 28,
［2010］2AC 269,［2009］3All ER 643.
(57) Smith v.Scott［2007］CSIH 9.























(59) E.g.,Lord Bingham in Kay v.Lambeth London Borough Council［2006］










































(62) Osman v.United Kingdom (23452/94)(1998)29EHRR 245,［1999］1F.L.
R.193.
(63) E.g.,Lord Hoffmann,“Human Rights and the House of Lords”(1999)62





























(64) Barrett v.London Borough of Enfield［1999］3All ER193,at198d,per Lord
 
Brown-Wilkinson.
(65) Barrett v.London Borough of Enfield［1999］UKHL 25,［2001］2AC 550,
［1999］3All ER 193.
(66) Z v.United Kingdom (29392/95)［2001］2FLR 612,(2002)34EHRR 3at
 
para.96.See also,T.P.and K.M.v.United Kingdom(28945/95)［2001］2FLR































(67) Brooks v. Commissioner of Police for the Metropolis［2005］UKHL 24,
［2005］1WLR 1495;［2005］2All E.R.489;Van Colle v.Chief Constable of
 
Hertfordshire;Smith v. Chief Constable of Sussex Police［2008］UKHL 50,
［2009］1AC 225,［2008］3All ER 977.
(68) Barrett v.Enfield London Borough Council［1999］UKHL25,［2001］2AC
550,［1993］3All ER 193;W v.Essex County Council［2000］UKHL17,［2001］
2AC 592,［2000］2All ER 237.
(69) Hall v.Simons［2000］UKHL 38,［2002］1AC 615,［2000］3All ER 673.

































(72) Al-Khawaja and Tahery v. United Kingdom (26766/05 and 22228/06)































(73) R v.Horncastle and others［2009］EWCA Crim 964,［2009］4All ER 183.



































(75) Id.,at para.［11］per Lord Phillips.
(76) 本文に述べた判例動向は一致した見方である : see, Leigh and Masterman,
supra note5;Hoffman & Rowe,supra note23;Stone,supra note23.































(78) Id.,at para.［48］,per Lord Neuberger.
(79) 本文に述べる２件以外にも、同一争点を争う事案が服役中受刑者から2011年３

































(80) Hirst v. the United Kingdom (No.2)(App.No.74025/01)［2005］ECHR
681,(2006)42EHRR 41.









































































(85) House of Lords and House of Commons Joint Committee on Human Rights,
“A Bill of Rights for the UK?”(HL Paper165-I,HC 150-I,2008).
欧州人権条約のイギリスのコモン・ロー憲法原則への影響（中村) 691
